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By: Birgit Matthiesen*
Much has happened on the bilateral trade front over recent
decades. One would think that with intense competition from across
our shores, Canada and the United States would have found a way to
make the most of our comparative advantages and forge an economic
partnership that would vigorously spur job growth and product
innovation. But we haven't. We may have come close but we have yet
to ring that shiny bell. We have spent many years courting each
other, but neither has wanted to actually commit to the wedding.
In 1965, Canada's Lester B. Pearson and U.S. President Lyndon
B. Johnson signed the Automotive Trade Agreement, or the APTA.1
These two leaders realized that the auto sector was bound to lead
economic growth in both countries and decided to eliminate tariffs on
each other's autos and auto parts - a move that launched the world's
most integrated and successful cross-border manufacturing supply
chain.
The APTA was eventually followed by the Canada-U.S. Free
Trade Agreement' in 1987 and then the North American Free Trade
Agreement in 1994, which brought in Mexico.3 Both the ("FTA") and
the North American Free Trade Association ("NAFTA") pursued
tariff reduction as the main driver to reduce import costs and various
rules of origin were designed to designate a product as NAFTAoriginating.4 By the mid 1990's, duties on these originating goods had

*

Birgit Matthiesen is the Special Advisor to the President and CEO of
Canadian Manufacturers and Exporters, Canada's largest trade and
industry association.

1.

19 U.S.C.A. %§ 2001-33 (West); see generally John Holmes, The Auto
Pact From 1965 to the Canada-United States Free Trade Agreement
(CUSFTA) in THE AUTO PACT: INVESTMENT, LABOUR AND THE WTO, 321 (Maureen Irish eds., 2004) (describing the circumstances leading from
the signing of the APTA to NAFTA with regards to the automobile

industry).
2.

See generally Holmes supra note 1, at 12.

3.

North American Free Trade Agreement, U.S.-Can.-Mex., Dec. 17, 1992,
32 I.L.M. 289 (1993).

4.

See NAFTA and the Textile Sector, INDUS. CAN., http://www.ic.gc.ca/
eic/site/textiles-textiles.nsf/eng/tx03214.html (last modified Nov. 7,
2011) ("To reduce exporters costs, NAFTA encourages mutual

acceptance of test results and certification procedures.").
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been virtually eliminated.' True, companies still complained about the
onerous NAFTA Certificate of Origin but for the most part, border
costs were a small percentage of the shipment invoice total. Exactly
what the NAFTA had intended - goods produced in one country were
deemed "preferred" by the other.
By the late 1990's, policy thinkers and academia began thinking
of a Fortress North America and some even contemplated eliminating
the physical border between Canada and the United States.' No
official pronouncements of course, but one could certainly see the
writing on the walls. If the border was no longer a duty revenue
collection exercise, one pondered, then why a border at all? Or, if we
had to keep our border, could we not design a no-stop "green lane"
for originating goods and a more intrusive "yellow lane" for
transshipped goods or those with component parts made elsewhere?'
And shouldn't we combine our agency forces around our "perimeter"
so that we together guard against the illegal or the illicit from
offshore while reducing the costs to our governments?
Those were heady days. Manufacturing production in Canada and
the United States took great benefit from a more efficient border
process.' Foreign direct investment in the NAFTA countries was
drawn to this vibrant economic partnership and millions of new jobs
were created.' No sucking sound. Not a hint of any erosion of
sovereignty, just the sound of new plant construction. The NAFTA
was where it was at.
5.

Id. (explaining that FTA and NAFTA-required duty drawback
programs were to be eliminated between Canada and the United States
by 1996).

6.

But see David Crane, Fortress North America is an Illusion, THE STAR,
Jan. 22, 2007, at D04 (recognizing the difference in opinions as to the
eliminating the physical border between the United States and Canada).

7.

See generally Interview with Youlian Guenkov, Head TIR Audits and
Admissions, Int'l
Road
Transport
Union
(Aug. 24, 2012),
http://www.focus-fen.net/?id=f2992 (speaking on the creation of EU
Green Lanes which speeds the transport of goods between member

nations).
8.

See Matt Blunt & Mark Nantais, A More Efficient Border, a More
Efficient Economy, GLOBE & MAIL, Sept. 6, 2012, http://www.

theglobeandmail.com/commentary/a-more-efficient-border-a-moreefficient-economy/article4097231/
(stating that with regards to the
automobile industry, border crossing efficiencies can decrease costs of
cars by several hundred dollars).
9.

See FOREIGN AFFAIRS & INT'L TRADE CAN., NAFTA WoRKS BROCHURE

(2009), available at http://www.international.ge.ca/trade-agreementsaccords-commerciaux/agr-acc/nafta-alena/brochmain.aspx?lang=en
&view=d (stating that after years of passing NAFTA employment grew
by 11% and 22% in Canada and the U.S. respectively).
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Then September 11 occurred and the world changed. We started
to hear about nuclear devices hidden in marine containers bound for
U.S. seaports - the "nuke in the box" scenario." Canadians and
Americans were required to show passports for the first time in our
shared history. X-ray machines were installed at our ports of entry
and a new border agency called the Transportation Security
Administration was created by the U.S. Congress." It seemed that
anything "foreign" or imported equaled "bad" or "unsafe."
Talk quickly faded about eliminating the border. Every person
and every shipment destined to the United States was suspect and the
workforce of our border agencies doubled if not tripled in very short
order.12 We struggled in our conversations on how to describe this new
reality. Our border had "thickened" somehow. Security imperatives
now "trumped" the need to "facilitate" legitimate trade - those same
shipments from the same companies who were well known by our
border personnel for decades. Yet from one day to the next, those
companies and their carriers were no longer deemed "preferential" in
any real sense. They were just part of a huge "haystack" of suspects
our border agencies faced in this new world of terrorism and violent
jihad. America was at war and Americans looked to their border
agencies, including those along their northern land border, to guard
them against the next terrorist attack which they felt was sure to
come, and continue to feel this way. " This sentiment must be
understood by Canadians because it explains to a large extent why
our border with the United States now looks the way it does - more
inspectors and more inspections and more inspection hardware.
Fast forward towards the end of that tumultuous decade and a
new trade development had emerged, this time from far flung regions
of our globe. China became the new economic powerhouse.1" Imports
10.

See, e.g., U.S. Readies Billions for Nuclear Detection, GLOBAL SEC.
NEWSWIRE (Apr. 17, 2006), http://www.nti.org/gsn/article/us-readies-

billions-for-nuclear-detection/ (spending on a domestic nuclear detection
system still will not provide a reliable defense).
11.

Transportation and Security Administration, 49 U.S.C. § 114 (2011).

12.

CHAD C. HADDAL, CONG. RESEARCH SERV., RL32562, BORDER SECURITY:
THE ROLE OF THE U.S. BORDER PATROL 22 (2010) (showing that border
patrol manpower has more than tripled along the Canada-U.S. border

since September 11, 2011).

13.

Id. at 20-25 (stating Canada and the United States recognizing their
border is susceptible to terrorism prompted them to sign "The Smart
Border Declaration" in 2001).

14.

See, e.g., Andre Lim & Serene Lim,

China: A

Global Economic

Powerhouse, INSIDE DIFFERENT GEOGRAPHIES, Oct. 2009, available at
http://www.capitalandinside.com/index.php/investment/255-china-aglobal-economic-powerhouse.
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of retail-ready consumer goods started arriving at Canadian and U.S.
harbors by the millions - in direct competition to our (now) highly
integrated manufacturing supply chains.'" The elimination of our
cross-border tariffs, by then de minimis, could scarcely compete with
low production costs in Guangzhou.'" The future of North American
manufacturing looked grim.
In 2007, the U.S. Congress began a series of congressional hearings
based on complaints from their constituents that some of these new
imported goods contained unsafe elements such as lead in children's
toys or tainted ingredients in food products." The U.S. Congress
moved swiftly and passed sweeping legislation such as the Food
Modernization Improvement Act" and the Consumer Product Safety
Improvement Act." In many ways, Canada's Parliament reacted with
a similar fervor in their effort to ensure the integrity of goods sold and
consumed by Canadian households. 20 The world was getting bigger
and we somehow lost a sense of our own neighborhood. No one was
trusted any longer. Every import and every box was suspect.

15.

See generally Charles McMillan & David Chan, Global Logistics: Are
Canadian Firms Competitive, IVEY BUS. J. May-June 2007, at 1,
available at http://www.iveybusinessjournal.com/topics/leadership/
global-logistics-are-canadian-firms-competitive#.UHe-VsXMh9M
(stating that due to the increasing volume of Chinese imports, Canada
must invest more in transportation infrastructure as the global supply
chain changes).

16.

See Katrina D. Connolly, Change, Challenge and China: An Analysis of
Competition in the North American Textile and Apparel Industries, 14
POL'Y PERSP. 61 (2007) (showing that NAFTA kept prices artificially
high which China's competition then undercut).

17.

See NSD Blo GROUP, LLC, POTENTIAL HEALTH & SAFETY IMPACTS
FROM

PHARMACEUTICALS

AND

SUPPLEMENTS

CONTAINING

CHINESE-

SOURCED RAW INGREDIENTS (2010), available at http://www.uscc.gov/
researchpapers/2010/NSD BIO Pharma ReportRevisedFINAL for
PDF--14%20April 2010.pdf; see, e.g., Hearing on Protecting Children
From Lead-Tainted Imports, Hearing before the Subcomm. on
Commerce, Trade and Consumer Protection of the House Energy and
Commerce Committee, 110th Cong. (2010) (statement of Lori Wallach,
Director, Public Citizen's Global Trade Watch).
18.

FDA Food Safety Modernization Act of 2011, Pub. L. No. 111-353, 124
Stat 3885 (2011) (codified in scattered sections of the U.S. Code).

19.

15 U.S.C.A.

20.

Press Release, Health Canada, Government of Canada Delivers on
Commitment for Tougher Consumer Product Safety (June 9, 2010) (on
file with author), available at http://www.hc-sc.gc.ca/ahc-asc/media/nrcp/_2010/2010_97-eng.php (discussing that the proposed Canada
Consumer Product Safety Act will provide stricter product safety
regulations).

§§ 2051-89 (West).
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Regardless of origin - many households started to think that if it
wasn't made in America then it wasn't safe for Americans.
The combined consequences of September 11 and the surge of
imports from overseas not only demanded more physical inspections
at our ports of entry but also required more information about an
imported product (or traveler for that matter) and how and where it
was manufactured. Importers now are required to provide reams of
new required data, sent electronically, matched to the actual
shipment and to the truck and truck driver, before the cargo even
arrives at the border." Border agencies need this data to reduce "the
haystack" of shipments and be able to target "high risk" shipments.22
Risk assessment became the newest addition to our trade lexicon.2 3
Risk assessment mind you, not trust accreditation. Our shared border
turned into a "wall of data."
Every shipment is now considered a stand alone transaction. The
fact that a product comes from Canada is given little if any
preference. Every product is treated just as another - with the same
amount of data required, the same need for testing and the same
compliance burden imposed as a shipment from anywhere else in the
world. We have moved away from geographic preference to global risk
avoidance where no one country gets a break. For security specialists,
this may be an unavoidable burden. But for those in the business
community, this has raised unnecessary costs: for our North American
manufacturing sector to new levels - at a time we can least afford.
Again, we have tinkered with the problem. Lots of media ink and
official person hours have been dedicated in those efforts - from the
Shared Border Action Plan, 24 the Smart Border Action Plan, 25 the

21.

Id.

22.

Alan D. Bersin, Lines and Flows: The Beginning and End of Borders,
37 BROOK. J. INT'L L. 389, 401 (2011).

23.

See, e.g., U.S. CUSTOMS & BORDER PROT. ET AL., UNITED STATESCANADA JOINT BORDER THREAT AND RISK ASSESSMENT (2010), available

at http://www.publicsafety.gc.ca/prg/le/oc/_fl/jbtra-eng.pdf (demonstrating that risk assessment ranges across topics such as crime, health,
migration, and national security).
24.

Press Release, The White House of President George W. Bush,
Summary of Smart Border Action Plan Status (Sept. 9, 2002) (on file
with author), available at http://georgewbush-whitehouse.archives.
gov/news/releases/2002/09/20020909.html (stating the main points of
the Smart Border Action Plan).

25.

Press Release, The White House of President George W. Bush, U.S.Canada Smart Border/30 Point Action Plan Update (Dec. 6, 2002) (on
file with author), available at http://georgewbush-whitehouse.arch
ives.gov/news/releases/2002/12/20021206-1.html.
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Security and Prosperity Plan2 ' and now the Beyond the Border
Action Plan. 27 Each of these efforts have been important and each
have, in their own way, advanced the cause for a more efficient crossborder supply chain for North American manufacturers and their
customers.
But are they too little or even worse, too late? We must first
begin with debunking two long-cherished notions.
First - our border protects us. For Americans and Canadians
alike, our borders represent the first and last line of safety against
illegal or unsafe products. If polled, most consumers would likely reply
that they fully expect their border agencies to ensure that virtually
everything is inspected at the border before it's allowed into the retail
stream. For those of us following import issues, we know this is hardly
the case. It cannot be given the millions of containers and truck
shipments arriving every day at our ports.28 Commerce would shut
down and consumer prices would hit the roof. Border agencies guard
data on how much is, in fact, inspected, but the general consensus is
about one to two percent of the global trade volume undergoes
physical, crate-opening, inspection. 29 The lesson we have learned is
that the border is one line of defense but it cannot be the sole
deterrent against those who wish us harm. For example, good
intelligence sharing among our security agencies can be an effective
weapon in our arsenal which can prevent an incident before it's too
late.
Second - borders encircle our social and community values. Our
two countries take much pride in our modern regulatory systems and
we fully expect that the products offered on our retail shelves are
26.

Press Release, The White House of President George W. Bush, The
Security and Prosperity Partnership of North America: Next Steps
(Mar. 31, 2006),

available at http://georgewbushwhitehouse.archives

.gov/news/releases/2006/03/20060331-1.html.
27.

Press

Release,

The

White

House

of

President

Barack

Obama,

Declaration by President Obama and Prime Minister Ilarper of Canada-

Beyond the Border (Feb. 04, 2011) (on file with author), available at
http://www.whitehouse.gov/the-press-office/2011/02/04/declarationpresident-obama-and-prime-minister-harper-canada-beyond-bord.

28.

Brad Racino, Flood of Food Imported to

U.S.,

Only 2 Percent

Inspected, NBC NEWS ONLINE (Oct. 3, 2011), http://www.msnbc.msn
.com/id/44701433/ns/health-food safety/t/flood-food-imported-us-onlypercent-inspected/#.UHg3n8XMh9M (stating only 2% of food imported
into the United States is inspected).
29.

STEPHEN E. FLYNN, COLLOQUIUM SERIES ON BORDER CONTROL AND
HOMELAND SEC., END OF THE JOYRIDE: CONFRONTING THE NEW
HOMELAND SECURITY IMPERATIVE IN THE AGE OF GLOBALIZATION (2003)
(stating that frontline agencies only had inspectors and equipment to
examine 1-2% of cargo).
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manufactured in a way that reflects our moral and social
underpinnings here in North America, e.g. labor codes and
environmental stewardship. But those values we cherish within our
sovereign territories no longer end at our shoreline. Instead, we
demand that our trading partners around the globe replicate those
norms by applying upon them our extraterritorial values. The United
States has been especially aggressive on this front.a0 These efforts have
been laudable but have at times side swiped Canada in the process.
A couple of examples here might be helpful: The provisions added
to the U.S. Farm Bill in 2008 extended American plant protection
laws to require that every U.S. importer of any product containing a
"plant material" certify the product was not made with illegally
harvested wood.3' The requirement, called the Lacey provision, is
aimed at protecting rain forests around the globe - a good thing - but
has imposed burdensome and unnecessary requirements on Canadian
wood products - a bad thing. 32 The 2008 provision has resulted in
American environmental concerns reaching into all parts of the globe,
even in Canada where forest management practices are the model for
the world.33 American businesses and US households will pay the
brunt given the vast range of consumer products caught in this
regulatory net.
According to US official sources, every week, the regulating
agency receives approximately 6,000 such import declarations -5,000
electronically and 1,000 using the paper form.' None of them are used
to strengthen enforcement of U.S. plant laws.35 They can't be since

30.

See generally Mark B. Baker, No Country Left Behind: The Exporting of
U.S. Legal Norms Under the Guise of Economic Integration, 19 EMORY

L. REv. 1322 (2005) (stating that the United States has expanding
its influence over trading partners through requirements in its trade
agreements).
INT'L

§ 3373 (West 2008).

31.

16 U.S.C.A.

32.

Food and Wildlife Conservation Act, 7 U.S.C.A § 8204 (West 2008).

33.

See

Letter

from

Jayson

Myers,

President

& CEO,

Canadian

Manufacturers & Exporters, to Regulatory Analysis and Development
PPD, U.S. Dept. of Agric., Animal and Plant Health Inspection Service
(July 6, 2012), available at http://www.naylornetwork.com/pimnwl/pdf/CME-APHIS -_July_6_2012.pdf (arguing that Lacey Act
standards are impossible to comply with, and will burden manufacturers
through the supply chain).
34.

See Francis G. Tanczos, A New Crime: Possession of Wood- Remedying
the Due Care Double Standard of the Revised Lacey Act, 42 RUTGERS
L.J. 549 (2011) (arguing that the revised Lacey Act encumbers
importers of wood with policing their supply chains which will only
increase costs to the consumer).

35.

Id.
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the agency tasked with this has received no extra funding to do this.
Perhaps more egregiously, over ninety percent of these declarations
are filed by U.S. buyers of Canadian wood products. 6 That should
not be a surprise to anyone. Canada is the largest source, by far, of
lumber products for the United States." So hundreds of thousands of
these import declarations are collected for no purpose whatsoever
except to take up digital and warehouse storage capacity. The
objective of the Lacey provision is ill-served, the U.S. consumer is
misinformed and the cost to the U.S. government unnecessarily higher
at a time when no government can afford such unnecessary costs. As

one U.S. business leader recently stated - "the Lacey is a bad
experiment that has failed.""
Another example, this time a new California law that will force
importers to disclose from 2012 how they guard against slavery and
human trafficking throughout their supply chains, ratcheting up
scrutiny over some of the largest corporations and importers- a good
thing perhaps - but hardly necessary when buying from Canada."'
Surely California legislators did not have Canada in mind when they
considered this legislation.

All these new requirements are imposed on every trading partner,
regardless of their regulatory regimes.40 Since September 11, border
inspection and screening policies are based on the immediate import

transaction.41 As companies extend their assembly and supply chain
across domestic borders to every corner of the world, sourcing
component parts that cross borders several times in the process, the
scrutiny has landed on companies along the supply chain and not the

36.

Id.

37.

See FOREST PRODUCT EXPORTS, NATURAL RESOURCES CANADA (2012),

available at http://cfs.nrcan.gc.ca/pages/278 (showing graphically that
the United States is a major consumer of Canadian lumber).
38.

See The Declaration Requirement: An Experiment that Failed, LACEY
ACT & You (Int'l Wood Products Ass'n, Alex. Va.), Jan. 31, 2012,
available at
http://www.iwpawood.org/displaycommon.cfm?an=1&
subarticlenbr=189.

39.

California Transparency in Supply Chains Act, CAL. CIV. CODE
1714.43 (West 2012).

40.

See U.S. CusToMs & BORDER PROT., IMPORTING INTO THE UNITED
STATES: A GUIDE FOR. COMMERCIAL IMPORTERS (2006),

§

available at

http://www.cbp.gov/linkhandler/cgov/newsroom/publications/trade/iiu
s.ctt/iius.pdf (demonstrating that all importers regardless of nation of
origin are subject to the same regulations).
41.

See id. (stating that after September 11, 2001, U.S. Customs and Border
Protection's purpose is not just to institute the Tariff Act of 1930, but
is now responsible for deterring and preventing terrorism).
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country from where it's immediately imported. 2 As a result,
shipments from Canada are treated in the same way as shipments
from China or anywhere else around the globe.4 3
Admittedly border agencies have offered some relief to "the good
guys." Those in the field know the acronyms well - PIP,44 FAST,4 5
and C-TPAT."6 But again, these programs are designed on the merits
of the transactional player in the supply chain and not a country-wide
determination of safety and integrity. But regardless, our companies
have stepped up to the plate. Today, Canadian companies and
carriers make up the majority of these programs' membership rosters.
This was not what the trade community expected when we
supported the NAFTA. In fact, many of us anticipated that what was
essentially a tariff reduction agreement would evolve into a much
broader economic (and regulatory) relationship. 47 "Fortress North
America" was the catch phrase at the time - demonstrating the fears
from those outside the NAFTA that the "three amigos" would
somehow implement unfair preferential treatment for our intraregional trade."' With hopes high, our manufacturing sector began to
identify comparative advantages in each country and developed highly
42.

See, e.g., Jayson Myers, From Neglect to Negligence: How the U.S.
Treats Its Biggest Customer and Why Americans Should Care, 28 INT'L
TRADE REP. 1330 (2011), available at http://mb.cme-mec.ca/download
.php?file=grp0bluz.pdf (stating that one-third of trade between Canada
and the United States is intra-corporate).

43.

See id. (stating that costs are being driven up because "information is
being requested for every border transaction," despite extensive
investment in regulatory compliance by United States and Canadian
businesses).

44.

CAN. BORDER SERV. AGENCY, PARTNERS IN PROTECTION (2010), available

at http://www.cbsa-a.sfc.gc.ca/security-securite/pip-pep/menu-eng.html.
45.

U.S. CUSTOMS & BORDER PROT., FAST FACT SHEET (2008), available at
http://www.cbp.gov/xp/cgov/travel/trusted-traveler/fast/fast-fact s

heet.xml.
46.

U.S. CuSTOMS & BORDER PROT., C-TPAT: PROGRAM OVERVIEW (2012),
available at http://www.cbp.gov/linkhandler/cgov/trade/cargo-security

/ctpat/ctpat-program-information/what-is-ctpat/ctpat
/ctpat overview.pdf.
47.

See JOHN

C.

overview.ctt

TAYLOR, ET AL., THE U.S.-CANADA BORDER: COST IMPACTS,

CAUSES, AND SHORT TO LONG TERM MANAGEMENT OPTIONS 4 (2003),
available at http://www.thetbwg.org/downloads/CanadaUSBorderCosts
Report.pdf (stating that NAFTA did little to liberalize border

crossings).
48.

See Sarah Anderson & Manuel Perez-Rocha, Three Amigos Summit,
INST. FOR POLICY STUDIES (Apr. 15, 2008), http://www.ips-dc.org/
articles/three amigos summit (stating that the "three amigos" were
holding secret talks to benefit their big businesses).
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integrated supply chains aimed at reducing redundant production
costs and maximizing shipping efficiencies.
That is why we need a better idea. The Beyond the Border
Action Plan is an important first step. Initiatives in the plan like
cargo preclearance is a good thing but it only changes the location of
the inspection and not why the inspection is needed in the first place.
Collaboration on security and information sharing at our shores and
airports offer the most bang for the buck but only if it eventually
translates into less transactional compliance at the land border. The
Regulatory Cooperation Council" launched at the same time as the
border plan is as critical."o But both pieces must deliver what they
promise - and that is trust in Canada and trust in the United States.
It is unfortunate that our two governments feel they need this
time to review each other's regimes in a confidence building exercise.
One would have thought we already enjoyed each other's respect but
apparently we don't and this new round of border and regulatory
plans will get us there. Okay, Canadian and U.S. industry are fully
supportive of both but time is running out. Let's not waste it by
grabbing at the low hanging fruit. A product entirely made in Canada
or of imported component parts regulated to the same standard as in
the United States should be treated as a North American product and
vice versa. The certification of our values and our product standards
do not need to be questioned at the 49th parallel.
The argument here is not whether the United States should apply
domestic requirements with such extra-territorial sweep. They are
presumably well inside their legal bounds to do so and it is up to
trading partners and cross-border business partners to choose how
best to comply.
What should be examined, however, is whether there is a better
way between Canada and the United States. In fact, the question
remains how best to get back to the spirit of the NAFTA and the
hopes of the NAFTA business community to form a closer economic
pact by way of trusting each other's regulatory regimes.
Treating every shipment arriving from the United States or from
Canada as just another import is surely an obsolete notion. Our
49.

REGULATORY COOPERATION COUNCIL, JOINT ACTION
STATES
ACTION PLAN
FOR THE CANADA-UNITED

PLAN: JOINT
REGULATORY

COOPERATION COUNCIL (2011), available at http://www.actionplan.gc.ca
/grfx/psec-scep/pdfs/JAPlan eng.pdf.
50.

See Press Release, The White House of President Barack Obama, Fact

Sheet: U.S.-Canada Beyond the Border and Regulatory Cooperation
Council Initiatives (Dec. 7, 2011), available at http://www.whitehouse
.gov/the-press-office/2011/12/07/fact-sheet-us-canada-beyond-borderand-regulatory-cooperation-council-in (stating the border plan and
initiative are complimentary by expanding trade and improving security
together).
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product standards are virtually the same."' Our consumer values are
shared by communities throughout our two countries. 52 Canada does
not think Americans use child labor. Americans hardly think rain
forests in British Columbia are in danger. Yet our current border
practices make us seem like two strangers facing each other when, in
fact, we know each other very well.
Last year President Obama launched the National Export
Initiative with the laudable goal of doubling U.S. exports by 2015.51
He committed to removing hurdles facing U.S. exporters and to assist
smaller companies achieve stronger sales growth in foreign markets.54
Who could complain? It was a frank acknowledgement that neither
consumers nor governments could continue to borrow their way to
prosperity and that the United States would have to depend
increasingly on exports, business investment, and improved
competitive performance to sustain economic recovery and propel job
growth. A healthy U.S. economy is good for all of America's trading
partners.
Yet, Canada, the neighbor next door and America's biggest
trading partner, was largely neglected by the National Export
Initiative.5 That must have been a surprise to US exporters since
Canada is the largest customer of any country in the world for U.S.
goods and services." It should surely have raised eyebrows for the
seven million Americans whose jobs directly depend on exports into
the Canadian market.' 7
51.

See

STATISTIC

CAN.,

NORTH

AMERICAN

INDUSTRY

CLASSIFICATION

SYSTEM (NAICS) (2012) (stating that Canada, Mexico, and the United
52.

States developed and share the same industry classification system).
See, e.g., AGRIC. AND AcRI-FOOD CAN., COMPARATIVE CONSUMER
PROFILE: CANADA AND THE UNITED STATES (2010) (discussing that
consumers in Canada and the United States share foundational values
when it comes to the consumption of food).

53.

Press Release, The White House of President Obama, Executive Order
13534- National Export Initiative (March 11, 2010), available at
http://www.whitehouse.gov/the-press-office/executive-order-nationalexport-initiative.

54.

Myers, supra note 42.

55.

Michael McGee, U.S. National Export Initiative, THAI-AM. Bus. Mar.Apr. 2012, at 20 (stating only 1% of American companies export and
generally only to Mexico or Canada so the general emphasis is to

broadly promote exportation).
56.

OFF. OF THE U.S. TRADE REP., U.S.-CANADA TRADE FACTS (2011)
(stating Canada in 2011 was the United States' largest export market).

57.

See, e.g., Press Release, Foreign Affairs and Int'l Trade Canada,
Minister Fast Highlights Ways to Strengthen Canada-U.S. Advantage
at
available
author),
with
(on
file
2012)
12,
(Mar.
http://www.international.gc.ca/media-commerce/comm/newscommuni
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In fact, Canada is the primary export market for 34 states," the
biggest source of foreign direct investment in the United States,59 and
the country that sends the most visitors to the United States every
year." U.S. exports to Canada totaled $249 billion last year.' That is
fifty percent more than what the United States exports to Mexico,6 2
2.5 times the value of U.S. exports to China," and 4.5 times more
than the U.S. exports to South Korea, Panama, and Colombia
combined. The United States sells more to Canada than to the U.K.,
Germany, Japan and China combined, more than to the entire
European Union. 65 Surely Canada merits more than passing attention
in the National Export Initiative.
About one-third of all trade between the United States and
Canada is intra-corporate--Ford selling to Ford, IBM to IBM, 3M to
3M-while another thirty percent is undertaken by first or second-tier
suppliers in a complex and mutually beneficial web of manufacturing

ques/2012/03/12a.aspx?view=d (stating 8 million American
directly related to Canada-U.S. trade).
58.

jobs are

Gov'T OF CANADA, A UNIQUE AND VITAL RELATIONSHIP (2012) ("Canada

is the leading market for goods for 34 U.S. states and the second leading
market for a further 11.").
59.

ORG.

FOR INT'L INVESTMENT,
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DIRECT INVESTMENT
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UNITED STATES 2 (2010), available at http://www.ofii.org/docs/FDIUS

2010.pdf (stating that Canada was the leading foreign investor into the
United States in 2009).
60.

INT'L TRADE ADMIN., DEP'T OF COMMERCE, FAST FACTS: U.S. TRAVEL

AND TOURISM IND. (2012) (showing that 21.3 million Canadians traveled
to the United States in 2011 making it the leading source of visitors).
61.

Press Release, Int'l Trade Admin., Canada Offers Manufacturing and
Exporting Opportunities for Michigan Businesses (June 28, 2011) (on
file with author) (stating U.S. exports to Canada in 2010 totaled $249
billion).

62.

See U.S.
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BUREAU,

TRADE IN GOODS WITH MEXICO

(2012)

(showing exports to Mexico only totaled $163 billion in 2010).
63.

See U.S. CENSUS BUREAU, TRADE IN GOODS WITH CHINA (2012) (showing

U.S. exports to China only totaled $91 billion in 2010).
64.

See U.S. CENSUS BUREAU, TRADE IN GOODS WITH KOREA, SOUTH (2012)

(showing exports to South Korea totaled $38 billion in 2010); U.S.
BUREAU, TRADE IN GOODS WITH PANAMA (2012) (showing

CENSUS

exports to Panama totaled $6 billion in 2010), U.S. CENSUS BUREAU,
TRADE IN GOODS WITH COLOMBIA (2012) (showing exports for Colombia

totaled $12 billion in 2010). The total exports of South Korea, Panama
and Colombia is $56 billion, which is approximately 4.5 times less than
the U.S. exports to Canada in 2010.
65.

Gov'T OF CAN., CANADA AND THE UNITED STATES: No Two NATIONS
CLOSER (2011).
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and distribution networks.6 6 This trade supports the development and
production of world class products that are both sold in our combined
domestic market and exported around world. A recent survey of
almost 5,700 Canadian manufacturers and distributors shows that
while eighty-five percent export to the United States, eighty-eight
percent purchase products from U.S. businesses - indeed, one-third of
the Canadian companies say that the U.S. accounts for ninety percent
or more of all the goods they import.67 The survey, conducted by
Canada's official statistics agency, also indicates that sixty-six percent
of imports and seventy percent of Canada's exports are materials or
components consumed in the production of higher value products that
are subsequently sold in the United States, Canada, or around the
world.68
Our comparative advantages should be our strength. What is
more surprising is how little attention is paid to the potential export
opportunities offered by Canada's booming energy, resource, and
infrastructure projects where procurement is expected to exceed sixtyfive billion dollars this year alone. 69 Canada supplies the United States
with nine percent of its total energy demand, selling more oil to the
United States than Saudi Arabia and Kuwait combined, and
providing eighty-seven percent of all U.S. natural gas imports, equal
to twelve percent of total U.S. consumption." Canada and the United
States share an integrated electricity grid and supply almost all of
each other's electricity imports. And Canada supplies approximately
one-third of the uranium used in U.S. nuclear power plants." From a
66.

Meyers, supra note 42, at 2.

67.

Id.

68.

Id.

69.

FOREIGN AFFAIRS & INT'L TRADE CAN., CANADA'S STATE OF TRADE:
TRADE AND INVESTMENT UPDATE 2011 (2012), available at http://www.

international.gc.ca/economist-economiste/performance/state-point/
state 2011_point/2011_6.aspx?lang=eng&view=d (stating that from
2009 to 2010 the United States' FDI into Canada increased by 43.3%, so
more U.S. firms and citizens are seeing greater investment potential in
Canada).
70.

See Gov'T OF CAN., CANADA-U.S. ENERGY RELATIONS (2011) (stating
that Canada supplies the U.S. with 9% of its total energy demand and
that Canada provides 87% of all U.S. natural gas imports, representing
12% of U.S. consumption); U.S. ENERGY INFO. ADMIN., PETROLEUM &
OTHER LIQUIDS: U.S. IMPORTS BY COUNTRY OF ORIGIN (2011), available

at
http://www.eia.gov/dnav/pet/pet move impcus a2 nus epcO
imOmbbl-a.htm (stating graphically that in 2011 Canada's total oil
imports to the United States equaled 811,964 barrels while Saudi Arabia
was only 432,972 barrels and Kuwait was 69,542 barrels).

71.

Id. (stating in 2009 Canada supplied about one-third of all the United
States' uranium needs).
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U.S. export and job creation perspective, U.S. firms are significant
investors, producers and developers of new technology in Canada's oil
sector. Similarly, Canadian oil companies are major investors in the
U.S. petroleum industry, providing jobs and income for Americans. In
2010, the Oil Sands project alone offered investment opportunities of
forty billion dollars in infrastructure; nineteen billion in services and
twenty billion in new project design.
When Prime Minister Harper7 2 traveled to Washington earlier this
year to launch the Beyond the Border Action Plan and the
Regulatory Cooperation Council he said that:
[T]his Declaration demonstrates the continued commitment of
Canada and the United States to ensuring our common security,
while supporting economic competitiveness, job creation and
prosperity within a secure environment [and that it] builds on
the remarkable security partnership between Canada and the
United States that has helped keep our borders open to
legitimate trade and travelers, and closed to criminal and
terrorist elements .7
According to the Rose Garden announcement, Canada and the
United States will develop a joint action plan on perimeter security
and economic competitiveness that will set out a range of initiatives
in the four key areas to improve both countries' ability to manage
security risks, while facilitating the flow of people, goods and
services." A "Beyond the Border Working Group" composed of
representatives from both governments will be established to
implement and oversee work on the action plan. "The Canada-U.S.
72.

PRIME MINISTER OF CANADA: STEPHEN HARPER, http://www.pm.ge.ca

/eng/pm.asp?featureld=7&pageld=27 (last visited on Nov. 12, 2012)
(providing a brief snapshot of Prime Minister Harper).
73.

News Release, PM and U.S. President Obama Announce Shared Vision
for Perimeter Security and Economic Competitiveness Between Canada
and the United States: Leaders also Create Bilateral Regulatory
Cooperation Council (RCC) to Reduce Red Tape for Businesses (Feb.
04, 2011), available at http://pm.gc.ca/eng/media.asp?id=3931.

74.

Press Release, The White House, Declaration by President Obama and
Prime Minister Harper of Canada- Beyond the Border (Feb. 4, 2011)
(on file with author), available at http://www.whitehouse.gov/the-pressoffice/2011/02/04/declaration-president-obama-and-prime-ministerharper-canada-beyond-bord (stating the four key areas of cooperation
are addressing threats early; trade facilitation, economic growth, and
jobs; integrated cross-border law enforcement; and critical infrastructure

and cybersecurity).
75.

Id. (stating the Beyond the Border Working Group will report directly
to the President and Prime Minister and its mandate will be reviewed

after three years).

378

CANADA-UNITED STATES LAW JOURNAL - VOLUME 37 - ISSUE 2 2012
Trust, In So Many Words

partnership on security and economic competitiveness must evolve
continually if we are to stay strong and address future security and
commercial concerns," added the Prime Minister." "This declaration
sets the stage for more effective, long-term collaboration in these
areas. It also respects the sovereignty of both countries and the
privacy of our citizens.""
The business community has high hopes for both these two
efforts, in particular the creation of a United States-Canada
Regulatory Cooperation Council ("RCC") that will reduce the
regulatory red tape at the border." "The review of these rules is an
exceptional opportunity to break down regulatory barriers and
prevent new ones from being introduced," added the Prime Minister.
"The main goal is to make it easier for Canadian and American firms
to do business on both sides of our shared border, leading to more
Canada
and
the
U.S."80
growth
in
both
jobs
and
The two years Ottawa and Washington will take to implement
these two plans may seem like a short time frame but North
American manufacturing- still in a fragile recovery period 8 - can
hardly wait much longer. Our two countries must find a path forward.
Australia and New Zealand have found the way. These two
trading partners in many ways reflect the dynamics of Canada and
the United States. One is the smaller trading partner which relies
heavily on access to the other's marketplace. They are neighbors in
each other's backyards and both face intense import competition from
third countries. But in 1983, (eleven years before the NAFTA was
signed) these two countries agreed to "Closer Economic Relations"
("CER")"2 agreement that, for most intent and purposes, has been an
enormous success.83
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2012), http://news.thomasnet.com/IMT/2012/08/28/4-key-roadblocks-

to-u-s-manufacturing-competitiveness/
(stating that the road to
economic recovery is tenuous, and that the United States must invest in
infrastructure, improve its workforce, reduce taxes and regulations as
well as change its national industrial policy).
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Australia New Zealand Closer Economic Relations Trade Agreement,
Austl.-N.Z., Mar. 28, 1983, 1329 U.N.T.S. 175.
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See AUSTL. HIGH COMM'N N. Z., CLOSER ECONOMIC RELATIONS (CER)
available at http://www.newzealand.embassy.gov.au/wltn/
(N.Z.),
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Under Article 12 of the CER Agreement the two capitols
undertook to "examine the scope for taking action to harmonize
requirements relating to such matters as standards, technical
specifications and testing procedures, domestic labeling and restrictive
trade practices."" But what the agreement really achieved is the
erstwhile "inspected once, safe for both" approach to product
regulation." In the food safety regime, for instance, the CER means
that domestic food surveillance in both countries will be comparable.,
In the area of government procurement both countries agreed to treat
each other's tenderers as equivalent to the other, in other words - a
Tasmanian domestic content rule.87
In June 2011, New Zealand's Prime Minister John Key addressed
the Australian Parliament, the first time a New Zealand leader had
done so. In his remarks, he looked back at the history of the CER and
offered these words"6
In 2013, we will look back on 30 years since the birth of Closer
Economic Relations (CER) between Australia and New Zealand. As
we approach that milestone, it's appropriate that we reflect on where
we've been and where we might go next. Much has been achieved.
CER represents a global gold standard in trade agreements. Australia
and New Zealand boast free trade in goods and nearly all services
and, thanks to recent progress; investment is now part of CER.
We have mutual recognition arrangements for goods and
occupations. And we continue to pursue a Single Economic Market
agenda to harmonize our business laws. Despite the challenges of

CloseEconRel.html (providing the history and background for the
successful CER agreement) (last visited Nov. 16, 2012).
84.

Australia New Zealand Closer Economic Relations Trade Agreement,
supra note 82, at art. 12.

85.

DEPT. OF FOREIGN AFFAIRS & TRADE, CLOSER ECONOMIC RELATIONS:
BACKGROUND GUIDE TO THE AUSTRALIA NEW ZEALAND EcONOMIC

RELATIONSHIP

15

(1997)

(stating

that

the

Trans-Tasman

Mutual

Recognition Arrangement (TTMRA) signed after the CER "a good
which is legally able to be sold in one country will legally be able to be
sold in the other").
86.

MINISTRY OF FOREIGN AFFAIRS & TRADE, THE AUSTRALIA-NEW ZEALAND

CLOSE

EcONOMIC

RELATIONSHIP

26

(2005)

(Austl.),

available at
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australia-booklet.pdf (stating that the Australia New Zealand
Agreement on Joint Food Standards established the Australia New
Zealand Food Authority that developed standards for both nations).
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integration, and, it must be said, despite New Zealand's initial
anxiety, CER has served both our countries very well. It has benefited
our economies, our businesses and the families and communities we
serve. Australia is New Zealand's largest export market. More than
half of foreign direct investment in New Zealand, at around $50
billion, comes from Australia. Your small and medium enterprises,
your innovative companies, your value-added producers, often cut
their teeth in exporting first to New Zealand before expanding to
larger markets. Our businesses also work together to pool resources,
share ideas, seek expertise, and expand offshore. These facts
underscore what we already know. New Zealand's economic fortunes
matter to Australia, and vice-versa. We share in each other's
economic success, and will continue to do so. Mr. Speaker, as political
leaders we have a responsibility to keep up the momentum that has
made CER such a success. Our history has proven that open trade
and economic integration can be forces for growth and prosperity. The
question now is can we take our relationship to the next level? We
have more to gain from closer integration with each other . . .
[I]ncreasingly, we can also play our integration out on a bigger scale.
Because as important as it is to both our economies, the thriving
bilateral business relationship is not an end in itself. We are both
operating in the global economy. From the outset our economic
integration process has been designed to help us compete more
effectively in the international marketplace.89
Clearly New Zealand and Australia have realized that their strong
partnership has been the basis for their competitive position in the
world. Closer integration not only reduces redundant irritants but it
builds trust.
Let us hope that by 2013, the Prime Minister and President can
return to the Rose Garden and announce a new level of North
American trust, one which can equally "play our integration out on a
bigger scale."9 o Words matter. So does action.

89.

Id.

90.

Id.

381

